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Building a Best-
Practices and 
Litigation-Resistant 
Concussion Protocol
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Objectives
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Objective 1

Describe the necessary components and related 
research-based recommendations for a best 
practice concussion protocol

Objective 2                                                                                               
Examine common causes of concussion litigation

Objective 3                                                                                                
Analyze your practice setting's concussion protocol 
(formal or informal) for consistancy with best 
practices and compose potential improvements                                   

Describe the necessary components and related 
research-based recommendations for a best practice 
concussion protocol
OBJECTIVE 1
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Good baseline history

 Differentiate premorbid factors from 
injury factors 

 Can help with prognosis: Premorbid 
mental health and prior concussions9

 Determine return to baseline, “not 
symptom-free”

 Can identify points for pre-injury 
intervention

 Although, this doesn’t tell us WHO will 
get concussion8

5

Baseline components

History
• Concussion history

• Spent the night in the 
hospital

• Seen by a brain doctor 
(neurologist, 
neuropsychologist, ect)

• History of depression, anxiety, 
panic attacks 

• Both symptoms and 
diagnosis

• History of ADHD/LD 

• Both symptoms and 
diagnosis

• Sleep problems

• Headaches/migraines (self 
and family)

Symptoms
“What normal looks like”

• Rate severity for a symptom 
experienced at least 
1x/week

Objective testing
• Neurocognitive

• Is it worth it? 2,10, 11, 12 

• Balance

• Moving beyond the BESS 
2,13

• VOMS

• Great post-injury, worth 
the time at baseline?14, 15

6
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Education 
about risk

Do it and document it

Have everyone you educate sign off

Make sure everyone understands their responsibility

KNOW YOUR PRACTICE SITE’S REQUIREMENTS

“Evidence does not support an increased risk of mental 
health or neurological diseases in former amateur 
athletes with exposure to repetitive head impacts.

Some studies in former professional athletes suggest an 
increased risk of neurological disorders such as ALS and 
dementia” 1

…but there are so many caveats

7

Objective and multimodal 
diagnostic process2,3

 SCAT is only sensitive for 72 hrs

 All B level SORT criteria, except VOMS

 Make sure the tool you use is appropriate 
for your population

 Symptoms- consistently sensitive, but 
highly non-specific

 Collateral report might help with 
specificity

 Cognitive testing

 SCAT 6 is beefed up to help with ceiling 
effects

 10 word list

 Months backwards is timed

 Word List seems to do a better job than 
Concentration

 Balance

 SOT is the gold standard

 Gait and dual task seems to have 
better sensitivity and can get away 
from inter-rater reliability issues

 SCAT6 includes tandem gait and dual 
task

 Oculomotor/Vestibular

 KD is a mixed bag

 VOMS= SORT A

 Cervical

 Limited research, but good utility

 Neurological exam

 Important for rule-out

 TEST COMBO= SORT A

8
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Documentation 
of Care

9

 SCOAT 618

 Make sure to record all dates

 What happened when, and 
how the person felt

 “the specific testing and 
maneuvers performed (eg, 
jumping jacks, knee bends); 
dates, times, and specific 
locations of testing; and the 
questions asked of the 
athlete during testing and 
the athlete’s responses” 6

Amsterdam 
RTS & RTL 
guidelines

10
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Rigorous clearance process

 This will vary widely, based on 
your patient population

 Be able to defend your choices 
based on the literature and your 
field’s best-practices

 Baseline data HAS to be 
evaluated for validity prior to its 
utilization

 Normative data MUST be chosen 
carefully

 Make sure to clear and 
document all domains

 Consider corroborating 
sources

 Consider repeating tasks 
over time

 Consider a more stringent 
physical task if returning to 
sport- such as the GTT

 Watch Stage 4 & 5 carefully

11

Retirement 4, 5

or…. The conversation no one wants to have

 We still don’t have any “absolute 
indications”

 Great place to get a second 
opinion or consult (and document)

11
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Ongoing updates7

 Stay on top of the literature

 Document sound clinical decision making

 Make sure protocols are up-to-date 

 No more cocoon therapy17

 Update RTP(A) and RTL

 Programmatic level changes can make a difference, but there also a 
lot of snake oil

 I.e., mouthguards decrease concussion rates, but only in hockey and the 
“off the shelf” mouth guards do just as well as dentist-fit or specialized7

13

“To minimise academic and social disruptions during the RTL strategy, HCPs should avoid 
recommending complete rest and isolation, even for the initial 24–48 hours, and instead 

recommend a period of relative rest.”3

Questions? 14

 Recap

 If you didn’t document it, 
it didn’t happen

 The discovery rule is 
often applied in 
concussion litigation22

 This field is changing 
quickly

13

14
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Examine common causes of 
concussion litigation
OBJECTIVE 2

15

Negligence6 16

There are 4 pieces to qualify for 
negligence

1. Duty owed to the patient

2. Did not use reasonable care 
to provide that duty

3. Causal nature of lack of 
duty provided

4. Resulting damages

 Gross= “reckless or purposeful 
indifference”

15
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Reasonable care
Standard of care

 “the care that someone of ordinary prudence would have 
exercised under the circumstances”6

 “When professionals who owe a duty to certain persons are involved 
(eg, the relationship between an AT and an athlete), the required 
conduct is labeled the standard of care”6

 Know your state’s laws, your profession’s position/standards, your 
organization/entities requirements/recommendations and the 
responsibility they will claim

 This may require looking at multiple standards and clarifying which to 
follow

17

Some sticky areas…

 Scope of practice19

 Differences in state laws and increased license reciprocity

 Who is responsible for maintaining current protocols, especially RTL 
protocols?21

 What happens when medical authority is challenged or not 
completely autonomous?

 What about where there is limited follow up or follow up is left to 
parents or patients?

18

17

18
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Some sticky areas…

 Who is the patient?  

 Are we serving the patient in front of us or who they might be 40 
years down the road?

 Are we mitigating our risk or improving their care?

 Where about athlete responsibility?

19

“So while in the Chiefs locker room, Smith withheld information about 
how he was feeling because he considered his concussion 
symptoms to be mild and he wanted to play again. 

The doctor determined Smith had passed that test and he returned 
to the Chiefs sideline. Smith pressed coach Andy Reid to allow him 
to return to the game.”

Read more at: https://www.kansascity.com/sports/spt-columns-blogs/for-petes-
sake/article266828041.html#storylink=cpy

20

19
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Let’s think about your protocol….
TAKE 5 MINUTES TO DISCUSS…

- HOW IS THE PROTOCOL YOU WORK UNDER CONSISTENT WITH BEST PRACTICES?

- WHERE COULD IT IMPROVE?                                   

21
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